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of those who are merely to pronounce what the law is,
and if from any circumstance it has become impolitic,
in a national point of view, it is for the nation to annul
orto modifyit. Tili thisis done, by the competent aun-
thority, I consider the rule to be inflexible.*
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THE UNITED STATES v. THE SCHOONER
BETSEY AND CHARLOTTE, AND
HER CARGO.

———

THIS was an appeal from the sentence of the circuit
court of the district of Columbia, reversing that of the
district court, which condemned the schooner Betsey
and Charlotte, and her cargo, as forfeited, fora viola-
tion of the act of congress of the 28th of February,
1806, entided, *“ An act to suspend the commercial in-
tercourse between the United States and certain parts
-of the island of St. Domingo.” Laws U. S. vol 8.
2o 11.

The Iibel being filed, and the monition. returned ex-
ecuted, the claimant appeared, and having given jfide-
Jjussory caution, to respond the costs, offered a plea
admitting all the facts charged innie libel, exgepting
the voluntary carrying of the vessel into the port of
Cape Frangots, the prohibited port mentioned in the
libel, which he denied, and'* thereof put himself on the
country.” But the district judge rejected the plea, and
ordered the claimant to answer. on cath: whereupon
the claimant offered the same denial on oath, by way of
answer ; to the receiving of which the attorney for the
:Unitec} States objected, unless the claimant would make
oathto answer truly all interrogatories which might be

¢ Judges Chase and Livingston dissented ; and Judge Zodd, not
having been present at the argument, gave no opinion. So that
this judgment is reversed by the opinions of Marskall, Ch. J. Gush-
ing, Washingtor, and Fohnson, Justices.
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put to him relative to the cause ; but the judge over-
ruled the objection, and received the answer, saying

.that the, United States might except to the angwer, in

the same manner as to an answer in chancery; or,
might reply, setting forth new facts not inconsistent
with the libel, and put interrogatories thereupon, as

-upon the allegations in a bill in chancery, which, if

proper and pertinent, must be answered ; as was done
in the case of Maleu v. Shattuck, (ante, vol. 3. p. 458.)

The attorney for the United States filed a replication,
and propounded interrogatories, which he prayed might
be answered by the claimant viva voce, in- open court.
To this the claimant objected, but -the judge ovegrruled
the objection.

The Betsey'and Charlotte sailed from Alexandria in
Scptember, 1806, with a clearance for St. Fqgo de
Cuba.

Ubpon the trial, the attorney for the United States
produted and offered evidence, that during the months
of August and September in the same year, two other
vessels, owned in whole or in part by the claimant,
sailed from Alexandria, with clearances for St fago
de Cuba, and, as well .as the Bétsey and Charlotte, ar-
rived at Cape Frangois. To this evidence the claimant
objected, but the judge overruled the objection, and
heard the evidence.

From the sentence of condemngtion by the district
judge, the claimant appealed to the circuit court, and
new evidente being admitted, the sentence was reversed
and restoration awarded. From this sentence, the
United States appealed to this court, where witnesses
were examined viva voce, both on the part of the Utited
States and on that of the claimant.

C. Lee, for the claimant, stated that he should con-
tend,

1. That the proceedings ought to have been accord~
ing to the course of the common law, and the facts
ought to have been tried by a jury. )
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2. That the judge ought not to have compelled the T“;UH!TW

claimant to-answer upon oath ; and,

3. That the vessel ought tobeacquitted upon the facts
of the case.

Fones, for thé United States, was stopped by the
court, who expressed a wish to hear the other side.
He wished, however, to be heard, upon the question of
pltting the claimant to answer upon oath, and was in-
dulged.

He observed that this was not a proceeding in per-
sonam, butin rem. The United States did not bring
in the claimant by process, and compel him to answer
upon eatn, as is done in chancery cases; but the claim-
ant comes in voluntarily to support his interest, and
submits to the jurisdiction of the court. He ought to
come with clean hands and a'pure heart. If thisbcacase
of admiralty jurisdiction, the proceedings must be ac-
cording to the course of the civil law, where the prac-
tice universally has been to try cases without a jury.
Weod’s” Inst. Civ. Law, 133. 2 Browne’s Civ. Leaw,
248, 249. 413. 415, 416. 1 Brownc, 472. 474, Muley
v. Shattuck, (ante, vol. 3. p. 458.) 1 Domat. 460. s. 4.
Such also was the understanding of the legislature,
when they established a fee for the drawing of the in-
terrogatories. Laws U. S. vol 2. p. 222.

The exception in the English statutes applies ouly to
the - ecclesiastical ‘courts, and to those. interrogatories,
the answers to which might subject the party to ecclesi-
astical censures. ’ )
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But the act of congress upun which this libel is. -

founded does not make it criminal in the person to trade
to St. Domingo. It-only subjects to forfeiture the pro-
perty, and renders the party liable upon his bondl.

Youngs, contra.

There can be no case of admiralty jurisdiction, un-
less it be a case under the law of nations. Cases of
revenue or of municipal scizure are not cases of ad-
miralty and maritime jurisdiction.
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“The Oth séction gf the judiclary acty (vol. 1. 'p.¥3.)
metely gives to the district cottrt jurisdictioneof caues of
seizure, but does not make them cases of adimiralty.
Aiid in all cases at common law, the trial by jary is
guarantied by the constitutign of the United States.
The act under which this prosecution is commented,
does not direct the form of trial,

fhe district court, as a court of admiralty, is a court
of limited jurisdiction; and in this case, the libel does
not state that the seizure was made on waters which are
navigable from the sea by vessels 'of ten or more tons
burthen. The fact is not alleged which alone tcould
make it a case of admiralty jurisdiction.

In England, a-seizure for violition of the navigation
act is tried by information in the"court of ‘exchequer,
According to the course of the common law.

It is contrary to the principles of the common law to
make a man criminate himself.

MAaRSHALL, &h, j. sma the court wished to hear
the counsel for the United States on the question of
fact. -

“ones.. Itis to be understood, then, that the contt
is satisfied as to the questions-of law?

Mansrars, Ch. J. No attempt has been made to
distinguish this case from those of The Vengeance, 3
Dallus, 297, and The Sally, (ante, vol. ‘2. p. 406.)
‘I'hose cases have setiled the law, and unless this cnae
can be distinguished from those, the court does not
think an argument necessary.®

* (. Lee. 1 hope to show that thig gase is distinguishable from
those ; and to_be permitted to argue at large the point of law, that
this is not a case of admiralty jurlsdictivn. I°argued the vase of
the Pengeance, and 1 know it was'not so fully argued as'it mi

t
have been ; and some of the judges may recollect that it was tatﬁgr
a sudden decision

Cuasg, J. Irecollect that the argument was no gregt thing,
but the Coure took time dnd considered the ¢dase well.  The reason of
the legislature for putting seiztwes of this kind on the admiralty
sideof the court was the great danger to the revenue it such cases
should be teft to the caprice of juries
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Fones. Itis objected that it does not appear upon
the face of the libel that the seizure was made upon
waters navigable from the sea by vessels of ten and more
tons burthen, But it is stated in the libel that the ves-
sel was more than ten tons burthen, that the seizure
was made in the port of Alexandria, and that the vessel

_had sailed from that port to the West-Indies, and back
to Alexandria, froin whence it necessarily follows, that
the waters of the port of AleXandria are navigable from

- the sea by vessels of ten and more tons burthen. Be-

sides, this court is bound to take notice of the ports of
entry for foreign vessels established by law ; and the
port of Alexandria is one of those ports.

In the case of The Vengeance, the court officially
took notice that the bay of Sandy-Hook contained wa-
ters navigable, &ec. !

If the jurisdiction appears by necessary inference
frem what is stated, it is sufficient.

G. Lee, contra.

By the 3d article of the constitution of the United
.States, the judicial power of the United States is ex-
tended * to all cases of admiralty and maritimé jurisdic-
“tion.” Congress could not make cases of admiralty
and maritime jurisdiction ; and upder that clayse of the
constitution they could not give their courts jurisdiction
of a case which was not of admiralty and maritime ju-
risdiction at the time of the adoption of that constitur
tion. The question, then, is, whether, according to
the understanding 6f the people of this country at that
time, aseizure of 2 vessel, within the body of a coun-
ty, forbreach of a municipal law of trade, was a case
of admiralty cognizance. It certainly was never so
considered in England, from whence/we draw all our
ideas of admiralty jurisdiction. All seizures in that
country for violation of the laws of revenue, trade, or
navigation are tried by a jury in the court of exchequer
- according to the course of the common law. There is
nothing in the course of praceedings in rem which re-
quires that they should be in a court of admiralty. A

Vol IV. 3L
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court of common law is as competent to the trial of such
cases as a court, of admiralty. The high court of -ad-
miralty in England exercises no original jurisdiction in
revenue cases. 1t hears only appeals in such cases from
the vice-admiralty courts in the colonies, to whom the
jurisdiction is given by an act of parliament. 2 Browne,
‘Civil Law, 492. 2 Rob. 189. The Surah. 4 Inst. 135.
139. 2Browne, 75. 78. 3 Bl Comm. 106. Parter,
23, 273,

Nor were such cases ever supposed by the people of
this country to be -rightfully classed amoug causes of
admiralty. It was one of our serious grievances, and
of which we complained against Great Britain in our
remonstrances to the King, and in our addresses to the
people of Great Britain, while we were colonies, that
the jurisdiction of the courts of vice-admiralty was
extended to cases of revenue. Fournals of the old Coit-
gress, vol. 1. p. 47. Such being the understanding of

.the people of this country at the addption of the consti-

tution, we are to presume that the words * cases of ad-
miralty and maritime jurisdiction,” did not inelude cases
of seizurelike the present.  The 9th section of the ju-
diciary act (vol 1. p. 53.) is to be construed with a re-
ferefice to the meaning of tHose expressions in the con-
stitution ; and if it cannot, consistently with the force
of its terms, be reconciled with the constitution, it
must yield to the superior obligation of that instrument.
The words of that section .of the act, as fur as they af-
fect the present question, are, ** and shall also have ex-
clusive original cognizance of all civil causes of admi-
ralty and maritime jurisdiction, including all seizures
underlaws of impost, navigation, or trade, of the Uni-
ted States, where the seizures are’'made on waters which
are navigable from the sea by.vessels of ten or more
tons burthen, within their respective districts as well as
upon the high seas : saving to suiters, in all cases, the
right of a common law remedy, where the common law
is competent to give it; and shall also have exclusive
original cognizance of all seizures on land, or other
waters than as aforesaid, made, and of all sujts for
penalties and forfeitures incurred under the Jaws of the -
United States,” ** And the trjal of issues in fact in the



FEBRUARY, 1808. 449

district courts, in all causes, except civil causes of ad-
miralty and maritime jurisdiction, shall be by jury.”

The -word “ including,”’ means only, moreover, or,
s well as. :

The district court shall have exclusive original cog-
nizance of all civil causes of admiralty and maritime
jurisdiction, including, within its exclusive original
cognizance, all seizures, &c. It does not mean inclu-
ding within the expression * all civil causes of admiral-
ty,”. &c. If such cases of seizure were civil causes of
admiralty and maritime jurisdiction, there was no ne-
cessity to enumerate them, because the expression, alf
civil causes of admiralty, &c. certainly ircluded them.
If - they were notcivil causes of admiralty and maritime
jurisdiction, congress could not make them such, nor
by forcing them into that class, deprive the citizen of
his right to a trial by jury. Congress had no such in-
tention,-for in the very same breath they say, * saving
to suiters, in all cases, the right of a common law re-
medy, where the common law is competent to give it.”
‘We have seen that in all cases of seizure for breaches
of the laws of revenue, trade or navigation, the com-
mon law is competent to give a remedy; and conse-
quently this suiter is entitled to it.

The several acts 6f congress creating forfeitures for
breaches of the laws of revenue, &c. all seem to refer
to the exchequer practice, rather than to that of the ad-
miralty.

In the act for registering vessels, passed the 31st of
Decembér, 1792, (Oswald’s edition of the Acts of Con-
gress, vol. 2. p. 134. 144. sect. 4. and 16.) if the own-
er shall take a false oath, ¢ there shall be a forfeiture of
the vessel, &c. or of the value thereof, to'be recovered
with costs of suit,” of the person taking the false oath.
So in case of the sale of a vessel to a foreigner it shall
be forfeited in a certain case, ‘ provided that if it shall
be made appear to the jury before whom the trial for
such forfeiture shall be had, that,” %c. and the penal-
ties and forfeitures, under that act were to “be sued
Jor, prasecuted and recovered,” in such courts. &c
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TreUniTED as penalties and forfeitures under the act for the collec-
STATES  tion of duties, &c. ' Hence it is evident that congress
B“s:}, gec. intended that all cases of forfeiture should he tried by
o~ jury. The expressions in the act respecting regis-
tering of vessels, explain what may fotherwise appear
doubtful in the act concerning the collection of duties,

as to the mode of prosecution.

So in the act suspending intercourse with France, vol,
1. p. 245. offending véssels are made liable to be seized,
“ and may be prosecuted and condemned in any circuit
or district court of ‘the United States, which shall be
holden within or for the district where the seizure shall
be made.”

But by the judiciary act no circuit court could take
original cognizance of civil causes of admiralty and
maritime jurisdiction ; hence it is obvious that congress
did not consider such seizures as civil causes of .admi-
ralty, &c. The forfeiture also is to accrue to any per-
son *“ who will inform and prosecute for the same,”
which shows that the proceedings were to be at com-
mon law.

All the forfeitures under the act for the collection of
duties, .are to be recovered in the same way. Some of
them being cases of seizure on land, must be tried by
jury, therefore @/l must. And insect. 71, (vol 4. p.
391.) it is said, “ in actions, suits or informations to.
be brought, where any seizure shall be made pursuant
to this act, if the property be claimed by any person, in
cvery such case the onus probandi shall be upon such
claimant.” These expressions all indicate proceedings
at common law only.

The 89th sect. in p. 427. spedking of the recovery
of penalties, clearly refers to silits at common law;
and when speaking of forfeitufes, it says, *“and all
ships, goods, &c. which shall become forfeited in vir-
‘tue of this act, shall be seized, libelled and prosecuted
as_aforesaid;” referring to the mode of prosecution
pointed out for the recovery of penalties. Here if the
word * /ibélled” had not been used there could be no
doubt. But the expression  libelled” relates as well to
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seizures’on land, as to seizures on water ; but seizures
on land must be tried by jury according to the course
of the common law. The word libel therefore does not
refer exclusively to admiralty proceedings.

The Excise Law, vol. 1. p. 313. makes no distinction
between seizures made at land, and those made on
water.

By the 5th amendment to the constitution, no person
shall be deprived of property, without due process of
law ; which means by due process of the comwmon
law.

By the 7th amendment, in suits at common law the
right of trial by jury shall be preserved, i. e. continued
as it then was. At that time all municipal seizures
were triable at common law.

L'he act prohibiting the intercourse with St. Domingo
differs from that under which the Pengeance was prose-
cuted.

There the mode of prosecution was declared to be
the same as for penalties and forfeitures under the act
for collecting duties ; but here no mode of prosecution
is prescribed.

The act creates two offences.

.1. Sailing to St. Domingo without being destined for
that island.

-2. Being destined and saming for a prohibited port
without arriving there. The offence of destination is
an offence on land and to be tried by the course of the
common law. Hence also it may be inferred that the
other offence is to be tried in the same manner. No
difference is made by the statute.

The act requires bonds to be given which are forfeit-
ed if the offence has been committed. Suits at common
law upon “these bonds are now pending. If these had
been tried first the facts must have been decided by a
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jury, and by the 7th amendment of the constitutiony
“ no fact tried by a jury, shall be otherwise ve-examin-
ed in any court of the United States than according to
the rules of the common law.” The consequence would
have been that this case,. involving the same fact, be-
tween the same parties, could not have been otherwise
tried than by ajury. Itcould not have been the inten-
tion of conhgress that in one case the same fact should
be decided by the judge, and in the other by a jury.

The case of the Sally was decided upon the authority
of that of the.Vengeance, without argument; and is
therefore of no authority.

Rodney, . Attorney-General, in reply, was stopped by
the court as to the /aw of the case.

Marsuarr, Ch. J. The court considers the Iawas
completely settled by the case of the Vengeance. A
distinction has been attempted to be drawn between
this case and that, but the court can see no difference.
It is the place of seizure, and not the place of com-
mitting the offence, which decides the jurisdiction.

It has been said the word  including” :means more-
over, or as well as ; but if this was the meaning of the -
legislature it was a very embarrassing mode of express-
ing the idea. Itis clear that congress meant to dis-
criminate between seizures on waters navigable from
the sea, and seizures upon land or upon waters not na-
vigable ; and to class the former among the civil causes
of admiralty and maritime jurisdiction.

The only doubt which could arise would be upon the
clause of the constitution respecting the trial by jury.
But the case of the Vengeance settles that point.

The sentence of the circuit court was reversed, and

‘that of the district court affirmed.









